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Abstract

Objective — To describe current US laws
that protect smokers from employment
discrimination.

Data sources — Laws of the states and the
federal government.

Results - Federal law offers no employ-
ment protection to smokers. About half
the states have smokers’ employment
rights laws. The laws vary with regard to
(a) what employee actions are protected,
(b) which employees they protect, (c)
what employer conduct is prohibited, (d)
what the legal consequences are of a
violation, and (e) what the exceptions are.
Every year more states enact smokers’
rights laws. A recent trend is for states to
allow more exceptions to the laws.
Conclusions —~ Some smokers’ rights laws
are unnecessarily punitive; some are
deceptive; and many, especially the older
ones, fail to provide reasonable excep-
tions.
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Introduction
As of 1991 about 2 %, of US companies refused
to hire smokers and about 17 % had a formal

Table 1 State smokers’ rights laws and what they prohibit employers from doing

Year
State passed Statutes
Arizona® 1991 Ariz. Rev. Stat. Sec. 36-601.02.
Colorado® 1990 C.R.S. Sec.s 24-34-401 & 402.5.
Connecticut®® 1991 Conn. Pub. Act. No. 91-271 & Conn. Gen. Stat. Sec.

31-51z

Illinois* 1991 Ill. Rev. Stat. Ch. 48, Para. 2855
Indiana®® 1991 Ind. Code Sec. 22-5-4-1 et seq.
Kentucky*? 1990 Ky. Rev. Stat. Sec.s 344.030, .040 (3), & .230
Louisiana®*® 1991 La. Rev. Stat. Sec. 23:966
Maine*® 1991 Me Rev. Stat. Tit. 26, Sec.s 591
Maine*® 1991 Me Rev. Stat. Tit. 26, Sec.s 591 & 597
Minnesota* 1992 Minn. Stat. Sec. 181.938
Mississippi® 1991 Ms. Code Sec. 71-7-33
New Hampshire® 1991 N.H. Rev. Stat. Sec.s 275:36, 37a, & 40
New Jersey* 1991 N.J. Stat. Sec. 34:6B-1 et seq.
New Mexico*? 1991 N.M. Stat. Sec. 50-11-1 et seq.
Nevada® 1991 Nev. Rev. Stat. Sec.s 613.310 & .333
North Dakota® 1991 N.D. Cent. Code Sec. 14-20.4-03 et seq.
Oklahoma®® 1991 Okla. Stat. Tit. 40, Sec. 500 et seq.
Oregon® 1989 Or. Rev. Stat. Sec. 659.380
Rhode Island®® 1990 R.I. Gen. Laws Sec. 23-20.7-1
South Carolina®® 1990 S.C. Code Sec. 41-1-85
South Dakota® 1991 S.D. Code Laws Sec. 60-4-11
Tennessee® 1990 Tenn. Code Sec. 50-1-304
Virginia® 1989 Va. Code Sec. 15.1-29.18
West Virginia® 1992 W. Va. Code. Sec. 21-3-19
Wisconsin® 1991 Wis. Stat. Sec.s 111.31, .32, .321 & .35
Wyoming® 1992 Wy. Stat. Sec.s 27-9-102, 105(a), & 106

* Law bars any discrimination against or adverse employer effect on smoker
®* Law bars requiring no smoking off-the-job
¢ Law bars terminating employee for smoking off-the-job

preference for hiring non-smokers.! Informal,
personal preferences were also common among
individuals who hired employees.?

Since 1989, 25 states have enacted laws
(sometimes called “smokers’ rights laws ) that
prohibit employment discrimination against
tobacco users. Table 1 lists these states. Many
other states have considered and rejected such
laws.?

Tobacco interests and, to some extent, the
American Civil Liberties Union, a civil rights
group, have promoted these laws from coast to
coast, arguing that it is a violation of the right
to privacy for employers to tell employees what
to do off the job.*

Why would anyone prefer to hire non-
smokers? The answer may differ from or-
ganisation to organisation and supervisor to
supervisor. Some possible reasons include
evidence that smokers as a group have more
job accidents, suffer more work injuries, and
create more disciplinary problems at work
than do non-smokers;® a desire of some
companies to avoid worker compensation
claims for lung damage that could be due to
either smoking or an occupational hazard, such
as fighting fires;® a desire for physically fit
employees, for jobs such as police officer and
firefighter;” a desire to avoid the appearance of
hypocrisy, when a smoker works in a job to
prevent or treat dependence on nicotine or
some other addictive substance;® a need to
maintain a super-clean workplace free of even
the tobacco on the breath of employees;® the
higher cost of employer-subsidised life, health,
disability, and worker compensation insurance
when some employees are smokers;® the belief
that smokers take more sick leave;? the fear
that occupational toxins such as asbestos may
interact with smoking (even if limited to off-
work time) to increase risks among employees;
and the desire of some religious organisations
to hire employees who follow off-work the
non-smoking tenets of the religion. Also, the
US tradition has long been one of employment
at will, meaning that employers can hire and
fire whomever they like for whatever reason
they want.’® For instance, employers might
choose to hire employees who are relatives,
who look or act a certain way, or who seem to
desperately need a job. A major limitation on
this employer freedom in modern times has
been a series of federal and state civil rights
laws that prohibit employment discrimination
based on race, sex,'! age,'? and disability.!?

Health and employer groups have been
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promoting arguments against the smokers’
rights laws in legislatures across the country.*
A series of titanic lobbying struggles in
legislatures, fought with political pressure,
financial contributions, and arguments about
policy issues, has left the US divided; as of
late 1992, 25 states have smokers’ rights laws,
and 25 states and the District of Columbia do
not.

The policy issues on both sides of the
argument have been examined by several
commentators, who, like the states, show a
divided opinion, with some in favour of at least
some version of the laws®%#1¢ and some totally
against.”’

Rather than join the debate about whether
smokers’ rights laws should be enacted, we
simply wish to describe the various versions of
the state laws passed. In particular, we will
examine (a) which employees the laws protect,
(b) what employees actions are protected, (c)
which employers are bound, (d) the legal
consequences of a violation, (e) what the
exceptions are, and (f) what trends have
occurred over time. We will also take a brief
look at other laws, most of which are intended
to protect disabled individuals from employ-
ment discrimination, that might incidentally
bar such discrimination against tobacco users.

State laws

No two of the 25 state smokers’ rights laws are
identical, but there are many similarities
among them. All 25 prohibit employers from
discriminating against employees who smoke
off the job. None of the laws requires em-
ployers to allow smoking on the job or on the
employer’s premises.

WHAT EMPLOYEE ACT IS PROTECTED?
Most of the 25 states specifically protect
smoking or use of tobacco off the job. Illinois,
Minnesota and Nevada protect “lawful con-
sumption” of a product off the job; Colorado,
North Dakota, and Wisconsin protect any
“lawful act” off the job; and Tennessee
protects any use off the job of an ‘““agricultural
product” other than alcohol. Although it may
be that Tennessee was experiencing a major
problem with employment discrimination
against kumaquat eaters, it seems likely that this
particular version of a smokers’ rights bill was
passed in order to mislead the public about the
main purpose of the law and thereby reduce
public opposition. The same could be said
about the “lawful consumption” versions.
Practical problems, however, are more likely
to occur with the “lawful act’ versions. These
laws, which were seemingly phrased so as to
reduce political resistance, appear to protect
not just smoking off the job, but also whistle-
blowing (ie, turning in one’s own company
for unlawful activities). We have no quarrel
with that extension of the law. However, other
lawful off-duty acts that an employer might
object to may also be protected. For instance,
could an employer sanction employees for
working part-time for competitors? For in-
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ebriation in front of company clients at an off-
work dinner engagement? For offensive public
comments? Imagine a restaurant manager
telling the media at a Ku Klux Klan rally, “I
hate serving blacks™. Although the existence
of exceptions to the laws (discussed below)
may prevent problems such as these, un-
pleasant surprises could be ahead for employers
in these states.

Although all 25 laws protect smokers, only
seven states expressly bar discrimination
against employees based on their being non-
smokers. These states are Arizona, Kentucky,
Louisiana, New Jersey, New Mexico, Okla-
homa, and Wyoming. This provision might
come into play in various cases, such as if a
smoking employer wants to hire only smokers
in order to have fellow smokers around, to
reduce the chance that employees might push
for a worksite smoking ban, or to avoid future
litigation from non-smoking employees be-
cause of a smokey work environment.

WHO IS PROTECTED ?

Twenty-two of the 25 states protect both
employees and job applicants. Colorado, South
Dakota, and Tennessee protect only em-
ployees. Usually the term “employee” is not
defined.

Federal employees

One likely constitutionally required exception,
not usually mentioned in the statutes, involves
employees of the federal government. Because
federal laws are supreme in the US, the
individual states cannot restrict federal actions
without the consent of the federal govern-
ment.!8

Independent contractors

The state laws do not bar organisations from
hiring independent contractors who are non-
smokers. American law distinguishes between
employees and independent contractors for
various reasons. For instance, the negligence
of an employee, but not an independent
contractor, is imputed to the organisation that
hires him or her.®

There are many factors that are considered
in determining whether a person is an em-
ployee or independent contractor. In general,
independent contractors (a) are more inde-
pendent than employees in deciding how to do
their work, (b) control their work premises, (c)
can hire employees, (d) are paid by the job, (e)
have the right to delegate, and (f) pay their own
income tax withholding.?

A babysitter who comes to my home, follows
my instructions, and is paid by the hour would
probably be considered an employee. Someone
who takes care of children of different parents
in his or her own home and provides a set
programme for them would likely be con-
sidered an independent contractor.

WHAT EMPLOYER CONDUCT IS PROHIBITED ?
Fourteen of the states bar employers from
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requiring no smoking off the job; 17 states,
including some of those with the above rule,
bar discrimination against or adverse effect on
employees who smoke off the job; and three
states bar only termination of employees for
smoking off the job (see table 1).

Barring any adverse effect on employees
who smoke off the job may make it impossible
for employers to have a rule prohibiting
employees from coming to work smelling of
smoke. However, employers could accomplish
the same thing by simply barring any offensive
personal smell. More important, this “adverse
effect” version of the law would seem to bar
employers from providing separate but equally
funded subsidised health, life and disability
insurance for smokers, because separate treat-
ment would leave the smokers paying much
more for their share. This issue is discussed
more fully below.

WHAT ARE THE CONSEQUENCES OF VIOLATING
THE LAW?

Damages

Prohibited discrimination in all the states gives
the employee the right to sue for damages.
Some states state that explicitly, while in the
others this right is implicit in making the
discrimination ‘‘unlawful”. These damages
would include at least lost wages and benefits.

Attorneys’ fees

Colorado, Minnesota, Nevada, New Mexico,
North Dakota, Oregon, and Oklahoma give the
winning party the right to attorneys’ fees.
Connecticut, Illinois, Indiana, New Jersey,
and Rhode Island give only the employee or
prospective employee this right, if he or she
prevails. A unilateral right to attorneys’ fees is
very valuable to employees in light of the
possibility that these fees will be greater than
the damages awarded for lost wages.

Duty to mitigate damages

In order to recover damages for lost wages,
employees who are discriminated against must
make reasonable efforts to obtain another job,
and their earnings elsewhere will reduce the
damages they are awarded. Colorado, New
Mexico, and South Dakota mention this ex-
pressly, but probably all the other states would
apply this duty as a matter of common (court-
made) law.*

Injunctions

Connecticut, Indiana, Nevada, North Dakota,
New Jersey, Oregon, and Rhode Island spec-
ifically allow courts to give injunctive relief,
which might include ordering the employer to
hire the person who is suing. Colorado,
Minnesota, and Oklahoma exclude injunctive
relief. In the other states, courts could issue
such orders even without specific mention in
the smokers’ rights act. The decision whether
or not to issue an injunction is usually based on
a myriad of considerations, including whether
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financial compensation would suffice and
whether the injunction could, as a practical
matter, control day-to-day interactions be-
tween employee and employer.?? Courts are
very reluctant to order a company to hire or
retain a certain individual,? but they might be
willing to order a change in a hiring policy.

Penalties

Seven states mention penalties in their laws.
Rhode Island allows courts to award triple
damages to a prevailing employee. Oregon
expressly allows an award of punitive damages
against the employer. Under common law
principles, courts in other states might also
award punitive damages for a malicious vio-
lation of the law.?* New Jersey allows courts to
apply a civil penalty of up to $5000, and
Louisiana allows a fine of up to $500. Arizona
and Illinois make violation of the law a petty
offence, and New Hampshire makes it a
misdemeanour.

Some states, such as Kentucky, Oregon, and
Wyoming, expressly combine their protection
of smokers with employment protection re-
lating to race, gender, and other characteristics
and allow civil rights commissions to take
actions against employers that discriminate.

WHAT ARE THE EXCEPTIONS ?
Nineteen of the 25 state laws have at least one
exception, and some states have several.

Bona fide occupational requirement

The most common exception applies when a
“bona fide occupational requirement” exists
for the employer to discriminate in a certain
way with regard to off-the-job smoking. Color-
ado, New Mexico, Minnesota, Oklahoma,
Oregon, South Dakota, Wisconsin, and Wy-
oming allow this exception.

The wording is similar to an exception in the
federal Age Discrimination in Employment
Act (““bona fide occupational qualification rea-
sonably necessary to the normal operation of
the particular business’”). Although bona fide
merely means in good faith,?® courts have
interpreted the federal phrase to mean that the
employer must have an objective, factual, basis
for the requirement.?®

New Jersey dispensed with the lengthy,
legalistic terms and created a similar exception
whenever the preferential treatment of non-
smokers ‘““has a rational basis”.

We believe that these general exceptions
would properly be interpreted to include the
various more specific exceptions described
below.

Conflict of interest

Colorado, Minnesota, South Dakota, and Wis-
consin created an exception whenever necess-
ary to avoid a conflict of interest or the
appearance of a conflict of interest. New
Mexico makes an exception for a conflict of
interest policy ‘“‘designed to protect the em-
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ployer’s trade secrets, proprietary secrets...
information or... interests”’. It is not apparent
to us how an anti-smoking policy could protect
trade secrets, but the ‘“‘proprietary interests”
provision seems to make the exception as
broad as that of the other “conflict” states.

This type of exception could apply when an
organisation is involved in promoting non-
smoking (eg, the American Heart Associ-
ation) or treating substance abuse, including
not only nicotine dependence but also al-
coholism and other drug problems. Addiction
to nicotine is very common among people with
other drug problems, and major elements of
the therapeutic programme may be under-
mined when any treatment staff member uses
tobacco.

Whether such an exception would apply to
organisations that promote health in general
(eg, a state health department) or treat various
types of health problems (eg, a hospital) is a
difficult issue that courts in each of these states
may some day be required to decide.

Insurance benefits

Illinois, Minnesota, South Dakota, West Vir-
ginia, Wisconsin, and Wyoming allow em-
ployers to make distinctions between smokers
and non-smokers with regard to insurance
benefits. This provision reflects the lower
premiums available to non-smoker groups for
life, disability, and health insurance. Using the
provision, an employer could provide, say,
$200 per month of the premium for each
employee and let non-smokers pay $50 and
smokers $150.

Without this type of exception, employers
might have to provide the same coverage to
smokers and non-smokers. The employer
could pay $250 per month and ask all employees
to pay $50 or it could pay $200 per month and
ask all employees to pay $100 per month. In
essence, then, either the employer or the non-
smoking employees would subsidise, to some
extent, the smoking of some employees.

Anti-smoking organisations

Connecticut, Illinois, Rhode Island, Wis-
consin, and West Virginia exempt non-profit
employers when one of their primary purposes
is to discourage the use of tobacco or ““lawful
products” by the public. Such organisations
would include cancer, lung and heart associ-
ations and anti-smoking pressure groups.

Impaired job performance

Illinois, Minnesota, Nevada, South Dakota,
and Wisconsin allow employers to ban the use
of tobacco when it impairs the job performance
of the employees or the safety of employees.
This provision could apply to employees who
(a) need to be physically fit, such as athletes,
police officers, and fire-fighters; (b) work to
prevent or treat nicotine dependence; (c) work
in a super-clean environment where their
smokey breath might harm a product or
process ; or (d) do work such as driving a bus or
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assisting with surgery, where nicotine with-
drawal might increase the risk that they will
make an error that causes harm to someone.

Fire-fighters and police

South Dakota, Virginia, and Wisconsin spec-
ifically exempt fire-fighters. Connecticut ex-
empts fire-fighters and police officers when
there is a collective bargaining agreement that
allows a preference for non-smokers. Many
fire-fighters develop lung diseases that are
commonly caused by tobacco smoke but that
can also be caused by the smoke of fires. In
order to give the fire-fighters the benefit of the
doubt, some states automatically grant
workers’ compensation benefits to any fire-
fighter who develops lung disease.® One way to
reduce substantially the number of such claims
is to ban smoking by the fire-fighters. Con-
necticut may exempt police officers because of
their need to be physically fit.

Religious organisations

Wisconsin exempts religious organisations if
smoking violates a tenet of the religion. One
possible reason for this exception is to allow
religions to require behaviour off the job that
meets the moral standards of the religion.
Apparently going beyond this reasoning, Col-
orado, Indiana, and Wyoming exempt all
religious organisations.

Collective bargaining

Oklahoma and Oregon exempt employers who
have collective bargaining agreements that
allow a preference for non-smokers. The idea
here appears to be that the state should not
interfere with fairly negotiated arrangements
between workers and employers.

State or private employers

Connecticut and Maine exempt the state from
application of their laws. Arizona and Virginia
apply their laws only to the state. It is hard to
identify any major policy that would support
either approach with regard to smokers’ rights.

Small organisations

Nevada exempts employers of less than 15
individuals; Kentucky employers of less than
eight, and Wyoming employers of less than
two. The goal here is to allow individuals who
employ only a few persons and who work with
them closely to have wide latitude in hiring.
This type of exemption figures in federal
employment rights acts too, such as the one
that bars discrimination on the basis of im-
mutable characteristics such as sex and race.!

Domestic help

Colorado and New Hampshire exempt dom-
estic help from the statutes. One justification
for this in addition to that mentioned above
might be the desire of parents that child
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caretakers set a good model even when off
work.

Agricultural and temporary workers

New Hampshire exempts agricultural workers
and temporary workers. The exemption for
agricultural workers may relate to the possible
interactions between occupational exposures
(eg, to pesticides) and smoking (even if
limited to off-the-job time). The reason for the
exemption for temporary workers is unclear.

Non-profit-making associations

Nevada, New Hampshire, and Wisconsin also
exempt certain non-profit-making associ-
ations, perhaps on the theory that they should
be allowed more freedom to hire whom they
want.

Employees in drug treatment

Minnesota exempts employees when their use
of a “lawful consumable product’ amounts to
failure to comply with chemical dependency
treatment. This unusual provision probably
reflects the expectation that alcohol abusers
will claim the protection of the law.

WHAT TRENDS ARE OCCURRING ?

Two trends are apparent in smokers’ rights
laws. First, the number of states passing these
laws has grown rapidly since 1989. Even as this
article is being written more states are enacting
smokers’ rights laws (and some are rejecting
them).?

Second, the laws enacted in the past year
have had more exceptions to their application
than the laws passed in the preceding three
years. This trend may be the result of ad-
ditional time to contemplate the impact of the
laws or the result of the sort of political
compromising needed to pass the laws in states
that were not inclined toward the earlier
tobacco industry lobbying efforts.

Federal laws
Rothstein'* has argued that various federal
laws and rights may protect smokers from job
discrimination, but no court has ever accepted
any of these arguments. In the few relevant
decisions available, courts rejected claims
based on privacy and other rights and found
against the smokers.?"3°

Rothstein mentioned section 1140 of the
Employee Retirement Income Security Act
(ERISA),*! which bars certain large employers
from discriminating against or firing an em-
ployee “for the purpose of interfering with the
attainment” of health insurance benefits to
which he or she may become entitled. He
argues that these employers therefore cannot
lawfully terminate an employee for the purpose
of saving money on health benefits. However,
in McGann v. H & H Music,*? the US Fifth
Circuit Court of Appeals reached a contrary
decision in a case which the US Supreme
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Court declined to review. The court held that
companies covered by ERISA may ““discrimi-
nate’” between employee groups with regard to
health benefits as long as they do not intend to
discriminate against specific individuals.
Hence, the court allowed a company to restrict
severely health benefits for employees with
AIDS as opposed to employees with other
disorders. By analogy, companies could re-
quire smoking employees to pay more than
non-smoking employees for health insurance
partly subsidised by the employer.

It has come to our attention that some
corporate attorneys believe that state smokers’
rights laws do not apply to companies covered
by the federal ERISA. Although federal laws
are supreme over inconsistent state laws,!® we
see nothing in state laws inconsistent with
ERISA, so we believe that the state laws do
apply.

Goh® has argued that the recently passed
Americans with Disabilities Act!® (ADA) bars
employment discrimination against smokers.
The wording of the ADA is vague enough to
allow serious argument about whether
smokers’ employment rights are protected by
the act.

The ADA bars employment discrimination
against disabled individuals. The act defines
“disability with respect to an individual” as
“(A) a physical or mental disability that
substantially limits one or more of the major
life activities of such individual ; (B) a record of
such impairment; or (C) being regarded as
having such an impairment”.

Dependency on nicotine is listed as a mental
disorder in the American Psychiatric Associ-
ation’s Diagnostic and Statistical Manual I1I-
R.® However, having a disorder does not
necessarily mean that a person has a disability
or is limited substantially in one or more major
life activities.

An argument can be made that being a
smoker may limit one or more important life
activities. Certainly aerobic activities, involv-
ing work or play, may be limited, but to many
adults the limitation is not substantial and the
specific activities limited are not usually major
life ones. Also, social opportunities may be
restricted because of the preference of many
individuals for non-smokers with regard to
dating and marriage.®® While these activities
are major ones for many people, it would be
difficult to say in an individual case that the
limitation is substantial.

While it may be possible to interpret the
statute loosely enough to apply it to individuals
because they are smokers, the statute is, at
best, ambiguous on this issue. When a federal
statute is ambiguous, Congressional intent
controls interpretation of it.®

Three reasons convince us that Congress did
not intend to include smokers in this definition.
First, section 12101(a) (1) of the act states as a
finding that “43000000 Americans have one
or more physical or mental disabilities...”
When the law was passed in 1989 there were
about 50000000 smokers alone in the US.¥"
Hence, Congress did not consider smokers, as
a group, to be disabled.
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Second, the act has detailed rules applicable
to alcoholism as a disability, and we believe
that Congress would have also adopted a
special set of rules with regard to smoking if it
had wanted to include it as a disability.

Third, few if any Americans speak or write
about smokers as being physically or mentally
disabled. We think that Congress likewise did
not mean to include smokers when it used the
expression “physical or mental disability ™.

The tobacco industry has ignored the Dis-
abilities Act since it was passed and has pushed
ahead with getting state laws passed to protect
smokers from employment discrimination.
The industry must indeed be reluctant to press
the argument that being a smoker makes a
person mentally or physically disabled. Many
individual smokers probably share this re-
luctance, so it may be some time before
someone seeks a court determination of
whether the ADA protects smoking by
employees.

The ADA contains various exceptions with
regard to factors such as bona fide reasons for
preferences for non-disabled employees. As we
do not believe the act applies to smokers, we
will not discuss these.

State laws that protect the disabled
from employment discrimination

Many states have laws that bar employment
discrimination against disabled individuals.
Depending on the wording and legislative
intent, the laws might protect smokers from
employment discrimination. A review of all
these laws is beyond the scope of this paper,
but it is worth noting that administrative
orders have been issued by Human Rights
agencies in Minnesota®® and New York®® to
protect individuals from job discrimination
based on their being smokers. These types of
laws, as in Minnesota’® and New York,*
typically lack many of the exceptions created in
laws specifically drafted to protect smokers.

Conclusion
Rather than argue about whether smokers’
rights laws should be enacted, we set out to
analyse the actual laws that have been passed.
Our analysis leads to the following conclusions.

1. If a state decides to enact legislation to
protect smokers from employment discrimi-
nation, it can do so without treating employers
like criminals. We see no reason to create a
punitive system such as the ones that exist in
several states. We believe that employers who
prefer to hire non-smokers usually have good-
faith reasons for their preferences and are
acting in furtherance of the traditional US
principle of employment at will. Hence, we
suggest that states eschew criminal and civil
penalties and not include provisions that allow
prevailing employees but not employers to be
awarded attorneys’ fees. The federal acts that
deal with employment discrimination are good
models in this regard.}**3

2. The practice of passing smokers’ rights
laws without mentioning smoking or tobacco
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in them is an attempt to deceive the public
about the main purpose of the law.

3. States may come to regret barring em-
ployers from terminating employees for any
lawful off-the-job behaviour. This form of the
law may lead to expensive litigation over what
off-the-job behaviour is a bone fide employer
concern.

4. Reasonable exceptions make sense for
any law, as the federal government has recog-
nised in creating exceptions to all its em-
ployment rights acts. It is noteworthy that
some states think smokers deserve blanket
protection against employment discrimination,
while the federal government acknowledges
reasons for exceptions to laws that bar pre-
ferences based on characteristics such as race,
religion, and gender.'* Fortunately, recently
enacted smokers’ rights laws have included
more exceptions than the laws passed earlier.

5. The rational-basis exception of New
Jersey seems quite sensible because it allows
exceptions that may not be obvious at the time
the laws are passed, eg, the need of certain
pharmaceutical companies to have super-clean
work environments. We prefer this wording to
that including “bona fide” because “rational
basis”’ is easier to understand and more direct.
Good faith is not the main issue; the reason-
ableness of the preference is.

6. A general exception makes many specific
ones unnecessary, but to be sure it would be
best for legislatures to specify the others. We
favour exceptions for anti-smoking organ-
isations, organisations that seek to prevent or
treat nicotine dependence, fire-fighters, re-
ligious organisations that consider smoking
against their tenets, employees whose per-
formance is impaired by smoking, organ-
isations with under 15 employees, the same
as in the ADA,*® and exceptions with regard to
insurance benefits.

7. The majority of states with a smokers’
rights law illogically protect smoking off-the-
job without also protecting non-smoking off-
the-job. Why create rights for smokers with no
equivalent rights for individuals who choose
not to smoke?

8. Only state laws appear to bear employ-
ment discrimination against smokers. How-
ever, courts could conceivably conclude that
the federal ADA, with its exceptions, protects
smokers as a group.

9. Because state smokers’ rights laws seem
to be spreading across the nation in various
versions, it is time to start collecting data on
the effects of the different versions. How have
the laws affected employer practices? Are
employees aware of the laws? How many
lawsuits are being filed based on the laws?
What are the effects, if any, of the laws on
employee smoking and job satisfaction? At
present, we have no solid evidence with which
to answer these questions.
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In early December 1992, RF Reynolds Tobacco Company sent this “ Smokers’ Rights Achievement Award” pen to
people on one of its mailing lists, “as an expression of our thanks to your commitment to personal freedom”. The
letter boasted that ...it’s been a good year. You and other Americans dedicated to tolerance and fairness

were... successful in pushing the adoption of laws to protect smokers’ privacy : 28 states now protect workers’

Jfreedom to smoke off the job”. —ED
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